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samarTlis problemebi

sabazro urTierTobebze gadasvlasTan
dakavSirebiT seriozuli cvlilebebi xdeba
sakuTrebis urTierTobaTa samarTlebriv
regulirebaSi. amasTan, icvleba ara marto
sakuTrebis formebi da meTodebi, aramed
sakuTrebis subieqturi uflebis TviTon Si-
naarsic. samecniero literaturaSi farTod
da kompleqsurad ganixileba sakuTrebisa da
sakuTrebis uflebis zogadi cnebebi, romlebic
kanonmdeblebisa da samarTalmcodneebis aq-
tiuri gansjis sakiTxad rCeba.

aRsaniSnavia, rom sakuTrebis uflebis
iuridiuli konstruqcia didxans rCeboda xe-
lSeuxebeli da kanonmdeblobaSi formulire-
buli iyo, rogorc mesakuTris mier Tavisi
kuTvnili qonebis flobis, gamoyenebisa da
gankargvis ufleba.1

rogorc cnobilia, moqalaqeebi, iuridi-
uli pirebi da xSir SemTxvevebSi saxelmwi-
foc monawileoben qonebriv Tu pirad
araqonebriv urTierTobebSi, romlebsac
safuZvels uqmnis kerZo sakuTrebis ufle-
ba. esaa, pirvel rigSi, ufleba sakuTrebisa
warmoebis saSualebebze da, garda amisa, kidev
sxva mravalricxovani sanivTo uflebebi.
dasavleTis bevr qveyanaSi sanivTo samar-
Tali samoqalaqo kodeqsebis damoukidebel
ganyofilebebadaa gamoyofili. magaliTad,
gfr-Si mas swored ase hqvia: „Sachenrecht”,
rac sanivTo samarTals niSnavs. Tumca, im
qveynebSic ki, sadac samoqalaqo samarTali
kodificirebuli araa, vTqvaT, aSS-s zogi-
erT StatSi an did britaneTSi, sanivTo sa-
marTali samoqalaqo samarTlis damouki-
debel saxeobadaa gamoyofili.

sakuTreba, rogorc samarTlebrivi in-
stituti yovelTvis asaxavs sakuTrebis is-
toriulad gansazRvrul ekonomikur urT-
ierTobas. sakuTrebis samarTlebriv urT-
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stu-s doqtoranti

ierTobebs, ekonomikuri urTierTobebisagan
gansxvavebiT, adamianis neba ayalibebs da
isini am urTierTobaTa monawileebis Seg-
nebidan da nebidan aRmocendeba.

kerZo sakuTrebis reglamentacias axdens
samoqalaqo kodeqsebi, da sxva kanonebi,
romlebsac sasamarTloebis praqtika ayal-
ibebs.

sakuTrebis uflebas nivTze sruli ba-
tonobis formad miiCneven iaponeli kanonm-
deblebic. sakuTrebis ufleba, maTi azriT,
„gulisxmobs nivTis gamoyenebas, nayofis
gamoyenebas da nivTis gankargvas sakuTari
Sexedulebisamebr da sxva uflebebisgan gan-
sxvavebiT misi Sinaarsi SezRuduli araa
raime calkeuli uflebamosilebiT” (iapo-
niis samoqalaqo kodeqsi, muxli 206).2

„nivTze srul iuridiul Zalauflebas”
uwodebs kerZo sakuTrebis uflebas m. al-
baladexo.3

sakuTrebis uflebis uZvelesi wesi iyo
aravis kuTvnili nivTis daufleba, misi
miTviseba, upatrono qonebis dasakuTreba.
jer kidev romis samarTali icnobda prin-
cips Res nullius cedit primo occupanti - aravis
qoneba imas ekuTvnis, vinc pirvelad daepa-
trona mas.

aSkaraa, rom amJamad am sikeTis dapa-
troneba stiqiurad ki ar xdeba, aramed sa-
Tanado kanonmdeblobiTaa reglamentirebu-
li.

dapatronebisagan gansxvavebulia dakar-
guli nivTis miTviseba. iaponuri samarT-
lis mixedviT, dakarguli nivTis mimTvise-

1 Александрина М. А. Содержание права собственности.-
law.edu.ru/book/book.asp?book/-D=1237988

2 Вагацума  С.,  Ариидзуми  Т.  Гражданское право  Японии.  М.,
1983. с.с. 163, 178.
3 Albaladejo M.   Compendio de Derecho Civil.  Barcelona, 1983,
p. 316.
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beli piri movalea policiaSi ganacxados
amis Sesaxeb. dakarguli nivTis patronis
gamovlenis SemTxvevaSi dakarguli nivTi
mas unda daubrundes.

aSS-Si dadgenilia, rom dakarguli qone-
ba misi mpovnelis sakuTreba xdeba yvela
piris mimarT, garda Tavdapirveli mesaku-
Trisa.4

gfr-is kanonmdeblobiT (sjuldebis
parag. 984), ise didxans dakarguli nivTis
povnis SemTxvevaSi, rom misi patronis dad-
gena ukve SeuZlebelia, sakuTrebis ufle-
bas Tanabrad iZenen ganZis mpovneli da im
nivTis mesakuTre, romelSic ganZi iyo napov-
ni.

praqtikaSi Zalian farTodaa gavrcele-
buli sakuTrebis uflebis SeZena misi mate-
bis safuZvelze. „mateba” sityva-

sityvasityviT niSnavs raimes SemoerTe-
bas, qonebis Rirebulebis gadidebas Sromis
wyalobiT an sxva qonebasTan SeerTebiT.
matebis dros didi mniSvneloba aqvs nivTebs
Soris urTierTkavSiris xasiaTs, maT day-
ofa-ardayofadobas, mTavari nivTisa da misi
sakuTvnebelis Tanafardobas.

sakuTrebis uflebis SeZenis saintereso
konstruqcias gvTavazobs safrangeTis samo-
qalaqo kodeqsi. sagnebis mierTebis, Serevi-
sa da gadamuSavebis Sesaxeb normebTan er-
Tad, romlebic sxva qveynebis kanonmdeblo-
bis analogiuria, mierTebis ufleba nivTis
mier warmoebuli nayofisa da Semosavlebis
bedsac gansazRvravs, anu reglamentacias
ukeTebs sakuTrebis uflebis SeZenis im
Tavdapirvel safuZvels, romelsac sxva qvey-
nebis kanonmdeblobasa da doqtrinaSi
damoukidebel xerxad ganixilaven xolme.
safrangeTisa da gfr-is kanonmdeblobebi
nayofsa da Semosavlebs uwodebs miwis, mcena-
reebisa da cxovelebis bunebriv nayofebs,
agreTve nivTebis mier motanil Semosavlebs
maTi sameurneo procesSi gamoyenebis (ma-
galiTad, ijariT gacemis) Sedegad.

xandazmulobis mixedviT uZrav qoneba-
ze sakuTrebis uflebis warmoSobis safuZ-
vlis aRiarebisTvis inglisSi dadgenilia
12 weli, germaniaSi ki es mxolod moZrav
qonebaze SeiZleba da 10 wels iTvaliswinebs.

dasavleTis yvela qveynis kanonmdeblo-
ba da sasamarTlo praqtika SenaZenis xan-
dazmulobas sakuTrebis uflebis SeZenis

Tavdapirvel safuZvlad miiCnevs. am SemTx-
vevaSi sakuTrebis uflebis warmoSobis safuZ-
velia nivTis xangrZlivad flobis faqti.
amisTvis es floba unda iyos keTilsindis-
ieri, Ria da kanoniT dadgenili vadis ganmav-
lobaSi uwyveti.

sxva momentebTan erTad (moZrav da uZrav
nivTebad qonebis dayofis aRdgena, ormagi
mflobelobis SesaZlebloba da mflobelo-
bis gatana sakuTrebis uflebidan) kidev erTi
arsebiTi siaxlea sakuTrebis xandazmulo-
biT SeZenis institutis SemoReba, rasac Zve-
li qarTuli samarTali farTod iyenebda,
sabWoTa epoqaSi ki igi ugulvebelyves - xan-
dazmul qonebas saxelmwifo sakuTrebad acx-
adebdnen. sakuTrebis SeZenis TvalsazrisiT
saqarTvelos samoqalaqo kodeqsi iseTi siax-
leebiTac gamoirCeva, rasac evropis bevri
qveyanac ki ar icnobda. amis nimuSia moTxov-
nis daTmobisa da valis gadakisrebis adg-
ilebi kodeqsSi. erTica da meorec amieridan
sakuTrebis SeZenis samarTlebriv saSualebe-
badaa aRiarebuli.

mecnierebaSi gabatonebulia is azri, rom
sakuTrebis instituti samoqalaqo sazoga-
doebis gardauvali atributia. samarTlis
mTavari amocana ki isaa, rom areguliros
samoqalaqo sazogadoebisa da saxelmwifos
urTierTobebi. igi gansazRvravs samoqalaqo
Tavisuflebisa da saxelmwifos Zalufleb-
is im balanss, romelic avtonomiurad arse-
bobisa da erTmaneTis gawonasworebis Sesa-
Zleblobas uqmnis adamianTa saqmianobis am
or mTavar sferos ise, rom erTmaneTis ufle-
bebi ar Selaxon. da raki es asea, sakuTrebis
instituti swored is institutia, romelic
samarTlis yvela dargSia warmodgenili.
Sesabamisad, sakuTrebis instituti sakonsti-
tucio samarTalSicaa asaxuli.

konstitucionalistebi mas ar mi-
akuTvneben sakonstitucio samarTlis insti-
tutebs da amjobineben isaubron sakonsti-
tucio wyobis safuZvlebis institutze,
romelSic sakuTrebis urTierTobaTa samarT-
lebrivi regulirebac Sedis. arian sxvebic,
romlebic sakuTrebis instituts fundamen-
turad ganixilaven sakonstitucio samarTal-
Si.5 maTi azriT, raki sakuTrebis urTierTo-
bebs vxvdebiT rogorc warmoebaSi, ise gacv-
lasa da moxmarebaSic, ufro swori iqneboda
gvelaparaka ara ekonomikur urTierTobis

4 Лакс Г.,  Гражданское право  США. М., 1961, стр.469.
5 Гошуляк  В. В.    Институт собственности в конституционном
праве.  РФ. – М.,  РГНФ, 2003, с. 46.
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6 Гошуляк  В. В. Институт собственности в конституционном праве.  РФ. – М.,  РГНФ, 2003, с. 46.

institutze, aramed sakuTrebis institutze
sakonstitucio samarTalSi. sakuTrebis in-
stituti, viwro gagebiT, aris piris kuTvnili
qoneba, farTo gagebiT ki, igi unda gvesmodes
rogorc kanoniT daregulirebuli sistema,
romelic warmoebis, ganawilebis, gacvlisa da

moxmarebis procesSi adamianebs Soris mud-
mivad cvalebad urTierTobebs moicavs. aR-
saniSnavia, rom ase gagebul sakuTrebis urT-
ierTobebs sakonstitucio samarTali aregu-
lirebs, viwrod gagebuls ki - samarTlis
sxva dargebi.6
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In the process of transition to market economy serious changes occur in the regulations of property relations.
In addition, not only the property types and methods are changing, but the content of subjective property rights as
well.

Althoug the idea of property institution being an inevitable attribute of civil society dominates in science,
constitutionalists evidently do not to think so and prefer to talk about the foundations of constitutional institutions,
which includes the legal regulations of property relations.
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